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presented during the State's case-in-chief entitled Ronald

Mendes to a self-defense instruction compelled Mendes to
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the front porch when Saylor rushed at Mendes with a
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1 Pursuant to RCWs 9A.32.030(1)(a), 9A.32.050(1)(b), and9.41.040(a)(i). (CP 1-
2)
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Mendes appealed, and the Court of Appea IS2 reversed his
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Mendes of second degree murder if it found that he acted in self-

defense when he committed the predicate assa Ult.3 (CP 19-35)
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second degree felony murder ( count 2), and four counts ( M

tampering with a witness (counts 4 thru 7) .4 ( CP 43-46) The State

be aggravated based on the multiple current offense factor. (CP

2
The case was transferred to and decided • Division 1 of the Court  Appeals.

3 See State v. Mendes, 156 Wn. App. 1059 (2010).
4 Pursuant to RCWs 9A.32.050(1)(a), 9A.32.050(1)(b), and 9A.72.120(1)(b). (CP
43-46)
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evolved into an intimate relationship, and also included frequeni

Saylor was aware of Palorno's affair with Mendes, but was noi
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Mendes, but that Men•es came to Saylor's home uninvited several!
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interaction was uneventful. ( " 11111111MV

likely that the i men discussed the • •
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proof, that Mendes did this, and she shared her suspicions with
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this incident, although Palomo never relayed that information to

staying at Saylor's Tacoma home. ( RIP 265, 322, 418) All five
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Shortly before midnight, Saylor and Palomo were in their

couches in the living room, and Paux was asleep in an attic
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to a gas station and that Bollinger would pay for Mendes' gas in
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exchange for Mendes sharing some methamphetamine with him
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had stored in the console of the car. ('' '', ,
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car, and he simply wanted to explain this to Saylor. ( RP 446)
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Bollinger testified that the front door to the house was

locked, so he knocked and was able to rouse Brown, who opened
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Mendes was in the living room.
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scuffle coming from the living room. (RP 133, 481) Brown, who
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RP 325) Mendes was trying unsuccessfully to fight back, and
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When Bollinger re-entered the living room, he saw Mendes

could smoke you." (RP 133, 328, 431)
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Mendes has serious hip problems of previo
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852) He died from a gunshot wound to the upper-left side of his
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James Cardey was an acquaintance of Mendes', and also a
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Mendes confronted people they both believed had stolen one (M
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Saylor was angry about Palomo's car. ( RP 1134) But Mendes

When Bollinger and Mendes returned from their drive,

should leave because Saylor wanted to beat him up. (RP 1138,

im

RP 1138) Mendes fell over onto the coffee table, and Saylor

let him leave. (RP 1139) He said that he wanted to leave but h
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with the baseball bat, so he "just reacted" instantly and shot him.

X

A. THE STATE FAILED To DISPROVE BEYOND A REASONABLE

DOUBT THAT MENDES WAS ACTING IN SELF-DEFENSE

WHEN HE SHOT SAYLOR
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Thus, the jury must view the claim • self-defense " from the

defendant's perspective in light of all that [ he] knew ani
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1 The State Failed to Prove that Mendes Was the First

Aggressor or that the Force Used By Saylor to Expel
Mendes Was Reasonable

A defendant who initially provokes a victim to act with force
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at Saylor's home could have been sufficient to provoke a violent
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presence at the house would provoke such a belligerent anli

and spent a happy Christmas with Mendes and his family. ( Rill
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with him and did not know he was unwelcome in Saylor's home.
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principle that the aggressor cannot claim self-defense because the
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Wn.2d at 912. But in this case, the State presented no evidence

whatsoever to suggest that Saylor believed he was in danger (M
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hostile or threatening manner towards Saylor. ( RP 213, 475)

gymI* . WO

UMMIEN 1110110

to put on heavy boots, then ran into the living room and

11111111
E=M

In



Iggli'll IEMM91328=6

This uncontested evidence, provided • the State's

witnesses, shows that Saylor had no reason to believe, and was

of imminent harm" when he ran to the living room and attacked
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behavior that is merely obnoxious or annoying. It means that ar
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2. The State Failed to Disprove that Mendes Acted in
Self-Defense When He Shot Saylor
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altercation, which revived his right to use force in self-defense. See
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leave the house. (RP 217, 433, 487)
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house. (RP 134, 221, 329, 331, 433, 487) And all of the witnesses

There is nothing in the evidence that disproves Mendes'

claim that he shot Saylor only because he believed his life was ir
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doubt, that Mendes acted in self-defense. Mendes' murder

11 ill: 11 111 1  

Ijliiiijli;I  jjj, lllll o I

warrant a self-defense instruction. 1 1 a,,

1 1 1 111 1 1 1

ri

M



Elm

The State objected to the request as " completely
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1106-07) The State argued that the court could not rule on
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agreed, and declined to rule on Mendes' request because "jury
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The State and the court were wrong. First, the criminal
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called for trial, and objections must be taken before instructing the
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question of self-defense to the jury is not " completely
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Mendes to waive his constitutional right not to testify as a witness in

ar
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constitution contains a similar provision, which states in part that

evidence against himself []" Wash. Const. art. 1, § 9
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Our Supreme Court has held that the two provisions should • given the same

interpretation. See State v. Moore, 79 Wn.2d 51, 483 P.2d 630 (1971).
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Mendes drew a gun in self-defense in order to stop Saylor's attack,
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Furthermore, the trial court's refusal to rule on whether the
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evidence presented during the State's case-in-chief entitled
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